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[4210-01] 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


[24 CFR Part 58] 


{Docket No. R-78-572] 


COMMUNITY DEVELOPMENT BLOCK GRANT 
PROGRAM 


Environmental Review Procedures; 
Proposed Amendments and Revision 


AGENCY: Community Planning and 
Development, HUD. 


ACTION: Proposed rule. 


SUMMARY: HUD is soliciting com- 
ments on proposed amendments to the 
environmental review responsibilities 
of community development block 
grant applicants who apply for funds 
under title I of the Housing and Com- 
munity Development Act of 1974, as 
amended (the Act). The changes pro- 
posed would require the applicant to 
use HUD or HUD approved formats in 
its various environmental review pro- 
cedures, and provide HUD the option 
of commenting on the applicant’s envi- 
ronmental review process as well as 
the environmental quality of individu- 
al projects. Other changes would 
exempt certain activities from environ- 
mental review, clarify the circum- 
stances when a prior environmental 
review may be used in connection with 
a proposed community development 
block grant action, and establish a 
system of flexible thresholds for auto- 
matically requiring an EIS. These 
changes are developed to address the 
need for changes in the review proce- 
dures that have become apparent from 
the operation of the program over the 
last several years. 


COMMENTS DUE: October 19, 1978. 


ADDRESS: Comments should be ad- 
dressed to: Office of the Rules Docket 
Clerk, Office of the General Counsel, 
Room 5218, 451 Seventh Street SW., 
Washington, D.C. 20410. 


FOR FURTHER INFORMATION 
CONTACT: 


Mr. Richard H. Broun, Office of En- 
vironmental Quality, Room 17258, 
Department of Housing and Urban 
Development, 451 Seventh Street 
SW., Washington, D.C. 20410; tele- 
phone 202-755-6308. 


SUPPLEMENTARY INFORMATION: 
The changes proposed in this notice 
have been developed to address the 
need for changes in the environmental 
review procedures for the community 
development block grant program that 
have become apparent from the pro- 
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gram’s operation over the last several 
years. In part, the proposed changes 
are the result of suggestions received 
from an advance notice of proposed 
rulemaking which was published in 
the FEDERAL REGISTER on May 16, 1977. 
Additional suggestions for amend- 
ments to the regulations resulted from 
the HUD audit carried out by the 
Office of Inspector General in 1975 
and 1976, an’‘audit performed by the 
General Accounting Office (GAO) in 
1977, and a report issued by the Coun- 
cil on Environmental Quality (CEQ) in 
1977. The general operating experi- 
ences of HUD staff at headquarters, 
regional, and field levels have also 
been incorporated into the proposed 
amendments in order to make them 
more consistent with the environmen- 
tal review procedures for other HUD 
programs. The changes proposed in 
these regulations have been the sub- 
ject of consultation with the Council 
on Environmental Quality as required 
by section 104(h) of the Act. The 
intent of the proposed changes and 
the major issues involved are as fol- 
lows: 


AUTHORITIES AND RESPONSIBILITIES 


The basic authorities listed in 
§ 58.1(a)(3) have been revised to in- 
clude Executive Orders 11990 on wet- 
lands, and 11988 on floodplain man- 
agement, both issued on May 24, 1977, 
Safe Drinking/Water Act of 1974 and 
the Endangered Species Act of 1973. A 
new §58.23 contains provisions for 
complying with the Executive orders 
on wetlands and floodplain manage- 
ment. 

Section 58.5 has been revised to 
make it clear that applicants’ responsi- 
bilities include compliance with appli- 
cable laws and regulations pertaining 
to historic preservation and archeo- 
logy as well as the recently issued Ex- 
ecutive orders relating to flood-plain 
management and wetlands. Section 
58.5(b)(3) has been amended to clarify 
that under section 104(h) of the Act 
HUD can delegate the environmental 
review responsibility only to units of 
general purpose government. 


EXEMPTIONS OF ACTIVITIES FRoM 
ENVIRONMENTAL REVIEW 


A substantial number of commenters 
recommended that HUD expand the 
number of exempt activities presently 
listed in § 58.21. The most significant 
activities recommended for exemption 
were: Reconstruction or improvement 
of existing facilities, rehabilitation, 
land acquisition, recreation facilities, 
playgrounds, parks, social service type 
projects, engineering and design costs, 
and emergency demolition and repair 
projects. A few commenters recom- 
mended exempting all activities except 
new construction. Six commenters rec- 


ommended that projects below a cer- 
tain cost be exempt. 

In addition to comments in response 
to HUD’s notice, studies by CEQ, 
GAO, and HUD as well as the program 
experience of HUD personnel have 
shown that certain kinds of eligible 
block grant activities are such that 
they do not involve environmental 
consequences which significantly 
affect the quality of the human envi- 
ronment. The current regulations re- 
quire the block grant applicant to 
complete the requirements of part 58, 
including the time periods for com- 
ments and the release of funds for all 
activities. 

After extensive analysis, including 
consultation with the Council on Envi- 
ronmental Quality, HUD proposes to 
amend § 58.21 to provide certain ex- 
emptions from environmental review 
procedures. 

Accordingly, environmental studies, 
planning and design, administration, 
payments of urban renewal project 
loans, and payments for notes guaran- 
teed under section 108 of the Act may 
be exempt from environmental review 
procedures. In addition, projects con- 
sisting solely of acquisition, construc- 
tion, reconstruction, or installation of 
certain types of public facilities; inter- 
im assistance, single purpose grants in 
the small cities program for imminent 
threat to public health or safety; cer- 
tain types of public services; and cer- 
tain types of rehabilitation of build- 
ings which meet specific criteria are 
exempt from the _ environmental 
review process. However, projects in 
this second category must comply as 
appropriate with other separate stat- 
utes and regulations such as the Na- 
tional Historical Preservation Act. 


PROJECTS REQUIRING AN 
ENVIRONMENTAL IMPACT STATEMENT 


Several sources indicated a need for 
HUD to provide more indicators of 
projects likely to be environmentally 
significant. HUD proposes to expand 
§ 58.25 to reclassify those additional 
projects which because of their size or 
scale are automatically deemed to be 
major Federal actions significantly af- 
fecting the quality of the human envi- 
ronment and, therefore, requiring 
preparation of an EIS. The automatic 
thresholds in this section augment and 
do not replace qualitative factors 
which may lead an applicant, under 
§ 58.15, to conclude that an EIS is re- 
quired. 

Section 58.25(a) establishes a system 
of variable EIS thresholds applicable 
to various types of housing actions. 
The threshold system is the same as 
HUD is proposing for its housing pro- 
grams. The thresholds relate to cer- 
tain projects which would remove, de- 
molish or substantially rehabilitate 
existing housing, or provide sites for 
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housing. For such projects located in 
non-SMSA counties, and for projects 
in SMSA counties but outside a de- 
fined “urbanizing belt’’, the threshold 
is 500 units. For projects located 
within the “urbanizing belt’, the 
thresholds vary from 500 to 2500 units 
depending upon the total population 
of the SMSA county itself. The vari- 
able thresholds are presented in table 
1, They are being made applicable to 
other HUD programs and replace a 
single threshold of 500 units which 
HUD concluded did not distinguish 
among the size, population, or density 
of development characteristics of var- 
ious project areas in the United States 
and which did not recognize differ- 
ences in the local ability to absorb and 
serve new or changed development. 

Section 58.25(b) states that in calcu- 
lating the threshold for projects 
which provide sites for hospitals and 
nursing homes, the term ‘bed’ shall 
be substituted for ‘housing units”. 

A new §58.25(c) has been provided 
to correct some of the confusion which 
has ensued from the application of the 
100 acre threshold for water and sewer 
projects in the 1975 version of 
§58.25(b) and to link this threshold 
with the residential threshold in 
§ 58.25(a). In general, the new lan- 
guage provides that, where a new or 
enlarged water or sewer line provides 
additional capacity which would 
permit undeveloped or partially devel- 
oped land to absorb new residential 
and/or nonresidential development, 
the amount of new development shall 
be applied to the thresholds of 
§58.25(a) to determine whether an 
EIS will be required. The threshold 
will be calculated by the standard 
flows per unit and the increase in flow 
converted to the number of housing 
units. i 


USE OF PRIOR ENVIRONMENTAL REVIEWS 


Section 58.19 has been retitled and 
amended to-cover various circum- 
stances when, in consideration of a 
proposed project level action, a prior 
environmental review may be _ used. 
The conditions under which a prior 
environmental impact statement may 
be used in lieu of a new EIS are com- 
pletely rewritten and moved from 
§ 58.19(c) to §58.19(b). The new sub- 
section is identical to proposed HUD 
environmental regulations applicable 
to programs other than CDBG. 


COMPREHENSIVE AND EARLY EVALUATION 


Several sources indicated that a pro- 
liferation of environmental reviews of 
individual activities has occurred in 
some CDBG localities. As a result en- 
vironmental workload has increased, 
but the quality of the reviews has 
been inadequate because they were 
narrowly focused. Reviews often have 
had little relationship to local deci- 
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sions about project selection and 


design. Therefore, HUD has supplied 


separate definitions of “project” and 
“activity” at §58.3 and has consider- 
ably amplified the guidance on timing 
of review and on cumulative impact 
and aggregation at §§ 58.5 and 58.15. 


HUD RECEIPT AND REVIEW OF EIS’s 


Current regulations on the distribu- 
tion of applicant EIS to Federal agen- 
cies do not provide for furnishing a 
copy to HUD. this exception has made 
it difficult for HUD to monitor, pro- 
vide technical assistance, and improve 
environmental performance in the lo- 
calities whose projects most signifi- 
cantly affect the environment. HUD 
now proposes to receive and review 
CDBG EIS’s in the same manner as 
other Federal agencies. HUD may cri- 
tique the actions of the applicant and 
make recommendations for modifica- 
tions of proposed actions or for consid- 
eration of alternative activities. This 
revision is responsive to comments of 
the Council on Environmental Qual- 
ity. Appropriate revisions have been 
made at §§ 58.17 and 58.27. 


APPLICANT INTERACTION WITH HUD 


A new subsection has been added to 
§58,27. The new material describes 
HUD’s role in commenting cn or oth- 
erwise responding to the environmen- 
tal review process of applicants, and is 
responsive to comments received from 
the Council on Environmental Quality 
(CEQ) and the General Accounting 
Office (GAO). It specifies that HUD 
may notify the applicant of defects in 
its environmental actions and make 
recommendations for correction. Such 
a notification will place the applicant 
on notice that a request for release of 
funds and certification of the appli- 
cant may be rejected by HUD, unless 
the defect is remedied to HUD’s satis- 
faction. This revision will also clarify 
HUD’s new role in EIS review. 


REQUIRED USE OF HUD FORMATS 


The poor quality of the Environmen- 
tal Review Record (ERR) prepared 
and maintained by many CDBG appli- 
cants has been the subject of comment 
from the Council on Environmental 
Quality, the General Accounting 
Office, HUD’s own auditors, HUD 
field staff, and from non-Federal 
sources. ERR’s have been cited as 
omitting significant information and 
procedural steps needed to demon- 
strate that an environmental review 
adequate to comply with this part has 
been performed. Therefore, HUD has 
revised § 58.11 to require that- appli- 
cants use the format contained in 
HUD-399-CPD, Environmental Re- 
views at the Community Level, or such 
other format as may be acceptable to 
HUD. The description of the project, 
which has often been defective in the 
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ERR, will now have to include basic 
elements prescribed by HUD. 

The use of HUD formats or other - 
formats acceptable to HUD for find- 
ings of no significant effect on the en- 
vironment, notices of intent to file an 
EIS, and notices gf intent to request 
release of funds will be required. This 
revision is responsive to comments 
which indicated that local practice has 
frequently produced inadequate infor- 
mation. Appropriate revisions have 
been made in §§ 58.16, 58.17, and 58.30. 


TIME PERIODS 


Several commenters recommended 
that all time periods be counted by 
calendar days. Section 58.2 has been 
revised accordingly. The change sim- 
plifies the counting of days. 


COMBINING OF NOTICE PERIODS 


Thirty-two commenters recommend- 
ed that the 15-day notice of finding of 
no significant effect and the 5-day 
notice of intent to request release of 
funds be combined. This has been ac- 
complished by a change which permits 
the applicant to publish the two no- 
tices together. The period for the 
notice of intent to request release of 
funds has been changed from 5 busi- 
ness days to seven (7) calendar days. 
The periods for the two notices may 
run concurrently. Thus, at the end of 
the 15-day period for comment on the 
notice of finding of no significant 
effect, the applicant, if its funding is 
unchallenged, may request the release 
of funds. 


PUBLICATION AND DISSEMINATION OF 
NOTICES 


In response to complaints that no- 
tices have been placed in obscure and 
little read legal or commercial jour- 
nals, §58.17(b) has been revised to in- 
dicate that a notice of intent to re- 
quest release of funds and notice of 
finding of no significant. effect must 
be published at least once in a newspa- 
per which is a source of general news 
used by the general public or pub- 
lished in some other manner most 
likely to inform residents. 


PERMISSIBLE BASES FOR OBJECTING TO 
RELEASE OF FUNDS 


The bases for objections to the re- 
quest for release of funds are current- 
ly procedural only. Part 58.31 has been 
amended to allow HUD to reject an 
applicant’s release for funds for a 
project which HUD determines to 
have a defective environmental review 
process or to be environmentally un- 
sound. Other Federal agencies may 
submit a finding to HUD that an ap- 
plicant’s project is environmentally 
unsound. 
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CERTIFYING OFFICER OF APPLICANT 


Several commenters recommended 
that provision be made for delegating 
signature authority for purposes of en- 
vironmental reviews and release of 
funds. HUD recognizes that for a mul- 
tiactivity CDBG program signatures 
by the chief executive officer may be 
required with unnecessary frequency. 
Therefore a definition of “Certifying 
Officer of Applicant” has been sup- 
plied at § 58.3, and this officer is cited 
at relevant places in the revised regu- 
lation. 

The Department wishes to solicit 
comment on changing §58,17 to re- 
quire at least one public hearing for 
an Environmental Impact Statement. 
The present regulations in § 58.17 (c) 
and (d) state that the applicant shall 
determine whether or not it will con- 
duct a hearing or hearings and include 
the procedures and factors to be con- 
sidered if a hearing is held. There has 
been comment that the optional 
nature of the public hearing does not 
provide for needed public input in the 
environmental review process and that 
requiring at least one public hearing 
on an EIS would result in better public 
review and comment. In commenting, 
the reader should be conscious of the 
relationship between the environmen- 
tal procedures and the regulations for 
the CDBG program which require at 
least two public hearings prior to ap- 
plication submission. The Department 
will evaluate ail comments received 
and shall make any needed adjust- 
ments in the final reguiation. 


t + a + B 


With respect to the above proposed 
amendments, interested persons are 
invited to participate in the making of 
the final rule by submitting written 
comments or views on the proposed 
amendments. To facilitate HUD’s 
review of written comments, reviewers 
are requested to clearly identify the 
amendment to which the comments 
are addressed. Comments should be 
filed with the Rules Docket Clerk, 
Room 5216, Department of Housing 
and Urban Development, 451 Seventh 
Street SW., Washington, D.C. 20410. 
All relevant comments received on or 
before the date specifie.. above will be 
considered before adoption of the final 
rule. Copies of comments will be avail- 
able for examination during business 
hours at the above address. 

A finding of inapplicability with re- 
spect to environmental impact has 
been prepared in accordance with the 
Department’s environmental proce- 
dures. A copy of this finding is availa- 
ble for inspection and copying in the 
Office of the Rules Docket Clerk at 
the above address. 


* * 
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Accordingly, HUD _ proposed _ to 
amend and revise Title 24, Part 58 to 
read as follows: 


PART 58—ENVIRONMENTAL REVIEW PROCE- 
DURES FOR THE COMMUNITY DEVELOPMENT 
BLOCK GRANT PROGRAM 


Subpart A—General Policy and Responsibilities 


Sec. 
58.1 
58.2 
58.3 
58.4 
58.5 
58.6 


Purpose and authority. 
Time periods. 
Terminology. 
{Reserved] 

General policy. 
{Reserved] 


Subpart B—Environmental Reviews by 
Applicants Under Title I 


58.7 [Reserved] 

58.8 [{Reserved] 

58.9 Financial assistance for environmen- 
tal review. 

58.10 [Reserved] 

58.11 Evironmental review record. 

58.12 [Reserved] 

58.13 [Reserved] 

58.14 [Reserved] 

58.15 Steps to commence environmental 
review process. 

58.16 Steps to complete environmental 
review process where level of clearance 
finding is that the request for release of 
funds for project is not an action which 
may significantly affect the environ- 
ment (no EIS). 

58.17 Steps to complete environmental 
review process where level of clearance 
finding is that the request for release of 
funds is an action which may signifi- 
cantly affect the environment (EIS re- 
quired). 

58.18 Limitation on action pending clear- 
ance. 

58.19 Use of prior environmental reviews. 

58.20 Financial settlements of urban re- 
newal projects. 

58.21 Exempt activities. 

58.22 [Reserved] 

58.23 Floodplains and wetlands. 

58.24 Historic preservation. 

58.25 Projects requiring an EIS. 

58.26 {Reserved] 

58.27 Interaction of applicant with HUD 
and Federal agencies. 

58.28 [Reserved] 

58.29 [Reserved] 


Subpart C—Releases of Funds for Particular 
Projects 


58.30 Release of funds upon certification. 
58.31 Objections to release of funds. 
58.32 Effect of approval of certification. 


AvuTHORITy: Sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 

Subpart A—General Policy and 
Responsibilities 
§58.1 Purpose and authority. 

(a) Authority—(1) Basic law. The 

National Environmental Policy Act of 


1969 (Pub. L. 91-190, 42 U.S.C. 4321 et 
seq.) (hereinafter “NEPA’’) establishes 


national policy, goals, and procedures 
for protecting and enhancing environ- 
mental quality. NEPA, as implemented 
by Executive Order 11514 and the 
Guidelines of the Council on Environ- 
mental Quality, 40 CFR Part 1500 
(hereinafter ‘“‘CEQ,” as to the Council, 
and “CEQ Guidelines’) requires in 
section 102(2)(c), in addition to other 
responsibilities, that all agencies of 
the Federal Government prepare de- 
tailed environmental impact state- 
ments on proposals for major Federal 
actions significantly affecting the 
quality of the human environment. 

(2) Section 104th) of title I (of the 
Housing and Community Development 
Act of 1974 (Pub. L. 93-383, 42 U.S.C. 
5301 et seq.) (hereinafter “section 
104(h)” and “Title I’’ respectively) au- 
thorizes a procedure under which ap- 
plicants with approved applications 
for assistance under Title I assume for 
specific projects the environmental 
review and decisionmaking responsibil- 
ities that would apply to the HUD Sec- 
retary were he to undertake such pro- 
jects as Federal projects. The proce- 
dure eliminates the necessity for Fed- 
eral environmental impact statements 
at the time of the initial application. 
At the same time, however, the proce- 
dure is intended to assure that NEPA 
policies and protection of the environ- 
ment continue undiminished. Under 
the procedure applicants are to certify 
prior to any commitment of Title I 
funds for particular projects (other 
than funds for general planning or en- 
vironmental study purposes) that they 
have met all of their environmental 
responsibilities in accordance with reg- 
ulations issued by HUD Secretary, 
after consultation with CEQ. Approval 
of such certification by the Secretary 
under section 104(h) discharges the re- 
sponsibilities he may otherwise have 
had under NEPA with respect to the 
specific projects covered by the certifi- 
cation. The Secretary is to wait 15 
days after receipt before acting upon 
such a certification, thus giving those 
who may wish to challenge a certifica- 
tion an opportunity to take appropri- 
ate action. That challenge can include 
suit against the certifying officer or 
applicant who for purposes of enforc- 
ing NEPA has consented to accept the 
jurisdiction of the Federal courts. 
Such challenge may also include a re- 
quest that the Secretary reject the 
certification. The Secretary will con- 
sider a request for rejection of the cer- 
tification only if such request is 
grounded on certain bases, as set forth 
in §58.31(b). Under section 104 (h) 
cities, counties and other units of gen- 
eral local government assume only 
those responsibilities which would 
apply if the HUD Secretary were to 
undertake the projects proposed for 
assistance as Federal projects. Thus, 
these regulations neither expand nor 
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contract the categories of actions that 
would be subject to environmental 
identification and review procedures. 

(3) Other applicable authority. The 
environmental review process must 
also take into account, where applica- 
ble, the criteria, standards, policies 
and regulations under the subsections 
below. The process should also consid- 
er the relationship of a project funded 
under Title I and the requirements of 
these authorities, to anticipated re- 
quests for other Federal assistance, 
particularly housing, to which these 
authorities may apply. An explanation 
of how these authorities are taken 
into account and considered shall be 
documented in the_ environmental 
review record prior to the applicant’s 
submission of the certification and re- 
quest for release of funds required by 
§ 58.30. 

(i) Historic properties. The National 
Historic Preservation Act of 1966 
(Pub. L. 89-665); Preservation of His- 
toric and Archeological Data Act of 
1974 (Pub. L. 93-291) and regulations 
which may hereafter be issued; Execu- 
tive Order 11593, Protection and En- 
hancement of the Cultural Environ- 
ment, 1971; Procedures for Protection 
of Historic and Cultural Properties, 
Advisory Council on Historic Preserva- 
tion, 36 CFR Part 800. 

(ii) Noise. HUD Handbook 1390.2, 
Noise Abatement and Control, Depart- 
ment Policy, Resp sibilities and 
Standards, 1971. 

(iii) Flood plain. Flood Disaster Pro- 
tection Act of 1973 (Pub. L. 93-234) 
and implementing regulations; Title 
24, Chapter X, Subchapter B, National 
Flood Insurance Program; and Execu- 
tive Order 11988. 

(iv) Coastal zones and wetlands. 
Coastal Zone Management Act of 1972 
(Pub. L. 92-583), Executive Order 
11990 and applicable State legislation 
or regulations. 

(v) Air quality. Clean Air Act (Pub. 
L. 90-148), as amended; and applicable 
U.S. Enviromental Protection Agency 
implementing regulations. 

(vi) Water quality. Federal Water 
Pollution Control Act (Pub. L. 92-500), 
section 1424(e) of the Safe Drinking 
Water Act of 1974 (Pub. L. 93-523) and 
applicable U.S. Environmental Protec- 
tion Agency implementing regulations. 

(vii) Wildlife. Fish and Wildlife Co- 
ordination Act (Pub. L. 85-624). 

(viii) Endangered species. The En- 
dangered Species Act of 1973 (Pub. L. 
93-205) and as applicable Department 
of the Interior and Department of 
Commerce implementing regulations. 

(b) Purpose. These regulations im- 
plement the requirements of section 
104(h), which is intended to assure 
that the policies of NEPA are most ef- 
- fectively implemented in connection 
with the expenditure of funds under 
Title I, and to assure to the public un- 
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diminished protection of the environ- 
ment. The policies of NEPA, in addi- 
tion to other responsibilities set out in 
section 2 and Title I of NEPA, require 
the use of all practicable means, con- 
sistent with other essential consider- 
ations of national policy, to improve 
and coordinate Federal plans, func- 
tions, programs, and resources to the 
end that the Nation may— 

(1) Fulfill the responsibilities of 
each generation as trustee of the envi- 
ronment for succeeding generations; 

(2) Assure for all Americans safe, 
healthful, productive, and esthetically 
and culturally pleasing surroundings; 

(3) Attain the widest range of benefi- 
cial uses of the environment without 
degradation, risk to health or safety, 
or other undesirable and unintended 
consequences; : 

(4) Preserve important historic, cul- 
tural, and natural aspects of our na- 
tional heritage, and maintain, wherev- 
er possible, an environment which sup- 
ports diversity and variety’of individu- 
al choice; 

(5) Achieve a balance between popu- 
lation and resource use which will 
permit high standards of living and a 
wide sharing of life’s amenities; and 

(6) Enhance the quality of renew- 
able resources and approach the maxi- 
mum attainable recycling of depleta- 
ble resources. 


§ 58.2 Time periods. 


All time periods in this part shall be 
counted in calendar days. The first 
day of a time period begins at 12:01 
a.m. local time of the first day follow- 
ing the action which initiates it. 


§ 58.3 Terminology. 


For the purposes of this part, the 
following terminology shall apply: 


Actions which may _ significantly 
affect the quality of the human envi- 
ronment. Those actions for which sec- 
tion 102(2)(c) of NEPA would require 
the preparation of an environmental 
impact statement (EIS). Applicants as- 
suming NEPA responsibilities pursu- 
ant to Title I and these regulations 
shall review each project proposed for 
fund release under Title I in accorda- 
ance with the environmental review 
process described in these regulations 
in order to determine whether the ap- 
plicant’s request to HUD for the re- 
lease of Title I funds would constitute 
an action, were the applicant a Feder- 
al agency, which may significantly 
affect the quality of the human envi- 
ronment. 

Applicant. The applicant is the State 
or unit of general local government 
which makes application pursuant to 
the provisions of subpart D or subpart 
E of 24 CFR Part 570. One or more 
public agencies, including existing 
local public agencies, may be designat- 
ed by the chief executive officer of a 
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State or a unit of general local govern- 
ment to undertake a community deve!l- 
opment program in whole or in part, 
but only the State or unit of general 
local government may be the applicant 
under the subparts cited above, and 
under this Part 58. Upon execution of 
its grant agreement with HUD, an ap- 
plicant becomes a “‘recipient” under 24 
CFR Part 570. As used in this Part 58, 
the term “applicant” includes “recipi- 
ent” under Part 570, where the con- 
text so requires. 

Certifying officer. The term “‘certify- 
ing officer’? means the chief executive 
or another officer of the applicant au- 
thorized, in accordance with applica- 
ble local law, to execute the certifica- 
tion and request for release of funds 
specified at §58.30, to consent to 
assume the status of a responsible 
Federal official under the National 
Environmental Policy Act of 1969, and 
to consent on behalf of the applicant 
to accept the jurisdiction of the Feder- 
al courts for the enforcement of NEPA 
responsibilities as such official. 

Environmental impact. Any alter- 
ation of exiting environmental condi- 
tions, or creation of a new set of envi- 
ronmental conditions, adverse or bene- 
ficial, caused or induced in whole or in 
part, directly or indirectly, by a pro- 
posed project under Title I. 

Environmental impact statement 
(EIS). A written statement, propared 
in accordance with NEPA and CEQ 
guidelines using such format as may 
be acceptable to HUD, describing any 
atleration of environmental conditicns 
or creation of a new set of environ- 
mental conditions, adverse or benefi- 
cial, caused or induced by the action 
or set of actions under consideration, 
and the alternatives to such action or 
group of actions. The statement 
should include a quantitative measure 
of magnitude and a qualitative meas- 
ure of importance of the environmen- 
tal impacts. 

Environmental review and environ- 
mental review process. The entire 
process for compliance by the appli- 
cant with NEPA under this part with 
respect to a project funded under Title 
E. 

Level of clearance finding. The ap- 
plicant’s determination pursuant to 
§ 58.15(d) as to which of the two levels 
of environmental clearance applies. 

Activity. As used in this part, ‘‘activi- 
ty” means both those actions funded 
or authorized to be funded with Title I 
assistance and those related actions 
which are not so funded or not author- 
ized to be so funded. In the context of 
environmental review, it is not the 
source of funds for an activity, but the 
nature of the activity and its relation- 
ship to other activities which is rele- 
vent. Where the term “eligible activi- 
ty” is used in this part, it means an ac- 
tivity which is eligible for Title I as- 
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sistance pursuant to 24 CFR parts 570 
and 571. 

Project. The term “project”, as used 
in this part, means an activity or a 
group of integrally related activities, 
designed by the applicant to accom- 
plish, in whole, or in part, a specific 
goal. Geographically or functionally 
related activities designed to accom- 
plish a specific goal, irrespective of the 
funding sources of those activities, 
shall be grouped together for consider- 
ation as a single project. Because of 
the interrelationships of the activities 
comprising the project, the project as 
a whole shall be subject to a single en- 
vironmental review in accordance with 
this part. A project may take a 
number of years to complete and may 
require funds in addition to the 
amount provided in a single program 
year. 

SMSA. A standard metropolitan sta- 
tistical area as defined by the Office 
of Management and Budget. 

SMSA county. Within a SMSA, a 
county or county equivalent as listed 
in the P-25 series, population esti- 
mates and projections, published by 
the Bureau of the Census. 

Urbanizing belt. Urbanizing belts are 
identified as the delineated urbanized 
areas, as defined by the Bureau of the 
Census, plus a two-mile zone around 
the outer boundaries of such areas. In 
cases where this two-mile zone borders 
or includes a portion of an incorporat- 
ed place lacking census tracts, or, 
when the two-mile zone borders or in- 
cludes a portion of a census tract, the 
next outer boundary of such incorpo- 
rated place or census tract may be 
used to delineate the outer limit of the 
urbanizing belt. In no case shall the 
urbanizing belt extend beyond the 
SMSA boundary. 

Urban renewal project. A project as 
defined in §110(c) of the Housing Act 
of 1949, as amended, or a neighbor- 
hood development program as defined 
in § 131(b) of the Housing Act of 1949, 
as amended. 

Substantial completion. As applied 
to an urban renewal project, this term 
means that: 

(i) Ninety percent ($0%) or more of 
site improvement work has been com- 
pleted and the remainder is under con- 
tract; 

(ii) Ninety percent (90%) or more of 
demolition work has been completed 
and the remainder is under contract; 

(iii) Relocation of all occupants of at 
least ninety-eight percent (98%) of the 
housing units in the relocation work- 
load, or of all but five (5) such housing 
units, whichever is the lesser, has been 
completed; 

(iv) Relocation for at least ninety- 
five percent (95%) of all cases in the 
nonresidential relocation workload, or 
for all but ten (10) such cases, which- 
ever is the lesser, has been completed; 
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(v) At least ninety percent (90%), by 
estimated cost, of all relocation pay- 
ments have been made; 

(vi) With respect to each park, play- 
ground, public building or other public 
facility to be provided as a noncash 
local grant-in-aid: 

A. All land necessary for the provi- 
sion thereof has been conveyed to or is 
in the ownership of the providing 
entity or is covered by an uncondition- 
al purchase, or similar, agreement, 

B. All necessary planning agency or 
other public body approvals have been 
obtained, 

C. All, or virtually all, of the funds 
necessary for the provision thereof 
have been authorized by the governing 
body of the providing entity and all 
and any necessary bond referendums 
or other public approvals have been 
obtained, 

D. Complete working drawings and 
specifications have been prepared for 
the construction thereof and firm sup- 
portable estimates of the costs inci- 
dent to provision thereof have been 
developed, and 

E. A firm assurance exists of timely 
completion and, in any event, of com- 
pletion within five (5) years from the 
date of the assurance; 

(vii) With respect to dwelling units 
not to be demolished, at least ninety- 
five percent (95%) comply with appli- 
cable codes and at least seventy-five 
percent (75%) comply with applicable 
property rehabilitation standards es- 
tablished for the urban renewal proj- 
ect: Provided, that in any event, proj- 


ect activities may be deemed complete 


in regard to dwelling units not to be 
demolished where the following condi- 
tions exist: 

A. Area decline has been arrested 
and stability and self-generating re- 
newal assured, 

B. Public facilities and services have 
been, and will continue to be, provided 
to support continued stability, 

C. Local financial institutions are 
making property loans in the area, and 

D. The community will continue an 
adequate level of code enforcement ac- 
tivities in the area; 

(viii) All project land acquisition has 
been completed; and 

(ix) An amount equal to the HUD 
approved land disposition value of all 
acquirea project land has been cred- 
ited to the urban renewal project 
account(s): Provided, that for all proj- 
ect land actually sold, the full sale 
price thereof shall be so credited and 
for all leased or unsold project land, 
the full amount of the HUD approved 
estimate of the disposition value 
thereof shall be so credited from com- 
munity development block grants or 
local funding sources. 


§58.4 [Reserved] 


§ 58.5 General policy. 


(a) Applicants to assume environ- 
mental responsibilities. Except as pro- 
vided at paragraph (b) of this section, 
all applicants for assistance under 
Title I shall be required to assume re- 
sponsibility for carrying out all of the 
provisions of NEPA relating to partic- 
ular projects for which the release of 
funds is sought. This shall include as- 
suming all applicable responsibilities 
relating to such projects for compli- 
ance with the National Historic Pres- 
ervation Act of 1966, as amended; the 
Preservation of Historic and Archeo- 
logical Data Act of 1974, as amended; 
Executive Order 11593, May 13, 1971, 
Protection and Enhancement of the 
Cultural Environment; Procedures for 
Protection of Historic and Cultural 
Properties, Advisory Council on His- 
toric Preservation, 36 CFR Part 800; 
Executive Order 11988, May 24, 1977, 
relating to Floodplain Management; 
Executive Order 11990, May 24, 1977, 
relating to Protection of Wetlands; 
Section 1424(e) of the Safe Drinking 
Water Act of 1974; the Endangered 
Species Act of 1973; and other regula- 
tions and orders issued relative to any 
of the foregoing. In assuming such re- 
sponsibility, the applicant’s certifying 
officer shall carry out the responsibil- 
ities of the ‘‘responsible Federal offi- 
cial” as that term is used in NEPA and 
applicable regulations thereunder. 
Such responsibilities include, where 
applicable, the conduct of environmen- 
tal reviews; decisionmaking and action 
as to environmental issues; prepara- 
tion and circulation of draft and final 
EIS’s; and assumption of lead agency 
responsibilities for preparation of such 
statements in behalf of Federal agen- 
cies when such agencies consent to 
such assumption. The certifying offi- 
cer shall be subject to the jurisdiction 
of the Federal courts pursuant to sec- 
tion 104(h); such certifying officer of 
the applicant shall not be represented 
by the Department of Justice in court, 
but reasonable defense costs, including 
the fees of attorneys and experts, in- 
curred in environmental! litigation may 
be funded from the applicant’s grant 
amounts. 

The carrying out of all environmen- 
tal review responsibilities shall be do- 
cumented in the environmental review 
record prior to the applicant’s submis- 
sion of the certification and release of 
funds required by § 58.30. 

The certification described at § 58.30 
must be submitted to HUD by the ap- 
plicant prior to the release of funds 
for any such project as evidence of the 
assumption of the responsibilities set 
forth above. 

(bo) Exception. (1) Each applicant 
shall, prior to submitting an applica- 
tion, review its legal capacity to 
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assume and carry out the environmen- 
tal responsibilities hereunder. If an 
applicant believes it may lack legal ca- 
pacity to assume and carry out envi- 
ronmental review responsibilities here- 
under, then it shall submit to the 
HUD official authorized to receive the 
application the legal opinion of its at- 
torney in support of such claim and 
shall consult with said HUD official in 
order to obtain appropriate instruc- 
tions. Such claim shall be made prior 
to submitting an entitlement or discre- 
tionary application. Discretionary ap- 
plicants shall submit such claim to 
HUD with the preapplication, if a 
preapplication is required. HUD will 
review such claim and approve or dis- 
approve it. 

(2) If an applicant’s claim of lack of 
legal capacity has been approved by 
HUD, then HUD will complete an en- 
vironmental assessment, including an 
EIS if appropriate, pursuant to HUD 
Handbook 1390.1, as amended, before 
the application is approved, or in 
those cases where a preapplication is 
required, before the applicant is invit- 
ed to submit a full application. 

(3) Community associations, other 
applicants which are eligible for assist- 
ance pursuant to 24 CFR section 
570.403(b)(4) unless such applicant is 
also described in the first sentence of 
24 CFR section 570.3(v), and private 
developers approved under Title VII of 
the Housing and Urban Development 
Act of 1970 or Title IV of the HUD Act 
of 1968, are considered by HUD to lack 
the legal capacity to assume or carry 
out environmental review responsibil- 
ities. 

(c) Environmental review process. 
The environmental review process con- 
sists of a study by the applicant of 
each project to identify any environ- 
mental impacts of actions proposed to 
be taken by the applicant which are to 
be supported, in whole or in part, by 
Title I funds. 

(d) Determination of impact. In the 
environmental review process, the ap- 
plicant must arrive at a determination 
as to whether or not any proposed 
project will result in any environmen- 
tal impact; or will itself be affected by 
the environment; the nature, magni- 
tude and extent of any such impact; 
whether or not any changes could be 
made in the project as proposed, or al- 
ternatives to such project could be 
adopted, to eliminate or minimize ad- 
verse impacts; and the level of envi- 
ronmental clearance ‘which is appro- 
priate. Such determination is largely a 
matter of judgment on the part of the 
applicant, involving evaluation of 
available facts, pursuant to the proce- 
dures and guidelines contained in this 
part. 

(e) Conditions and safeguards. If the 
applicant’s environmental review proc- 
ess reveals conditions or safeguards 


PROPOSED RULES 


which should be implemented when 
the project is undertaken, in order to 
protect or enhance environmental 
quality or minimize adverse environ- 
mental impacts, then such conditions 
or safeguards shall be set forth in the 
environmental review record and the 
applicant shall use all appropriate 
means to assure that those conditions 
and safeguards are implemented. 

(f) Decision not to implement. If, 
through the environmental review 
process, the applicant concludes that 
the proposed project should not be im- 
plemented in whole or in part, then 
the applicant may reprogram to an- 
other eligible project, in accordance 
with the applicable provisions of 24 
CFR 570.305. 

(g) Scope and timing of environmen- 
tal reviews. Applicants shall carry out 
their environmental review responsi- 
bilities for projects as defined at § 58.3 
in accordance with the following: 

(1) Timing. To the greatest extent 
possible, the environmental review of 
proposed projects shall be carried out 
concurrently with the formulation of 
the applicant’s community develop- 
ment program and the preparation of 
the application for Title I funds. Envi- 
ronmental review shall commence at 
the earliest possible point in the devel- 
opment of a project. When a project is 
formulated, it shall be reviewed for en- 
vironmental considerations in order to 
identify and evaluate expected or po- 
tential environmental impacts, to 
devise changes and modifications to 
eliminate or mitigate adverse impacts, 
and to explore alternatives. By devel- 
oping and carrying out its environmen- 
tal review as part of the overall pro- 
gram and application formulation 
process, the applicant can consider- 
ably shorten the time between pro- 
gram development and program imple- 
mentation. 

(2) Cumulative impact and aggrega- 
tion. The cumulative effects of related 
actions must be considered together. 
Activities which are individually small 
may, in the aggregate, have cumula- 
tively large effects on the environ- 
ment, especially when a number of 
such activities will take place at or 
about the same general time and in 
the same general location. Also, a 
series of actions taking place over ex- 
tended periods of time.can, in the ag- 
gregate, have a cumulative effect upon 
the environment much greater than 
the effect of each individual action 
considered separately. All individual 
actions which are related either geo- 
graphically or functionally, or are logi- 
cal parts of a composite of contemplat- 
ed actions, shall be grouped and shall 
be deemed by the applicant to be a 
project and must be evaluated as a 
whole in a single, comprehensive envi- 
ronmental review. The environmental 
review of a multi-year project shall en- 
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compass the entire multi-year scope of 
activities and shall not be limited to 
those activities scheduled for any 
given year. This subsection applies to 
all projects and activities, except that 
for exempt activities defined at 
§ 58.21(a) the applicant may, but is not 
required to, apply these aggregation 
requirements. 

(3) Illustrations. Where an applicant 
proposes to acquire a parcel of land, 
relocate its occupants, clear the site by 
demolition, then develop the site, or 
dispose of it for development by 
others, then all of these activities 
must be viewed as comprising a single 
project, for purposes of environmental 
review. Where an applicant proposes 
to undertake a number of small activi- 
ties, such as street, water, and sewer 
improvements in a given neighbor- 
hood, the applicant shall aggregate all 
such geographically or functionally re- 
lated activities and view them as a 


single project for environmental 
review purposes and shall evaluate 
their cumulative environmental 


impact. This applies even if the activi- 
ties are to occur over a period of years 
and even if some of the activities are 
to be funded by other than Title I 
funds or carried out by someone other 
than the applicant. 


§58.6 [Reserved] 
§58.7 [Reserved] 
§ 58.8 [Reserved] 


§58.9 Financial assistance for environ- 
mental review. 

Applicants may utilize Federal fi- 
nancial assistance to enable them to 
carry out environmental review pursu- 
ant to this part, in accordance with 
the provisions of 24 CFR 570.205, 
570.206(h), 570.301 and 571.205 and 
571.206(h). The costs of environmental 
reviews include any costs incurred in 
complying with any of the authorities 
mentioned at § 58.1(a)(3) of this part. 


§ 58.10 [Reserved] 


§ 58.11 Environmental review record. 


Applicants shall prepare and main- 
tain a written record of the environ- 
mental review pertaining to each proj- 
ect, which shall be designated the 
“Environmental Review Record,” and 
shall be available for review as part of 
the project proposal at the request of 
interested agencies, groups or individ- 
uals. The environmental review 
record, shall be prepared and main- 
tained in accordance with format I, 
contained in HUD-399-CPD, Environ- 
mental Reviews at the Community 
Level, or such other format as may be 
acceptable to HUD. It shall include all 
material required by this part and 
format I and any other material rele- 
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vant to the actions taken pursuant to 
this part. 


[Reserved] 
[Reserved] 


§ 58.12 
§ 58.13 


§ 58.14 [Reserved] 


§ 58.15 Steps to commence environmental 
review process. 


The manner in which the applicant 
carries out the environmental review 
process, including the concurrent his- 
toric preservation review, and other 
reviews required by the authorities set 
forth in §58.1(a) and the responsibil- 
ities assumed pursuant to § 58.5(a), is 
largely within the discretion of the ap- 
plicant. However,’the process should 
start as early in the planning and pro- 
gram development process as possible, 
should be completed while alternatives 
can still reasonably be considered and 
action taken to enhance environmen- 
tal quality and shall include the fol- 
lowing steps: 

(a) Determine existing conditions. 
Existing environmental conditions and 
trends which are likely to occur absent 
implementation of the proposed proj- 
ect should be identified. Such informa- 
tion is an essential data base from 
which to assess and evaluate any ef- 
fects of the project. 

(b) Identify environmental impacts. 
An identification of the nature, magni- 
tude, and extent of all environmental 
impacts of the project, whether bene- 
ficial or adverse, should be identified. 

(c) Examine identified impacts. As 
to all environmental impacts of the 
proposed project which are identified: 

(1) Possible project modification. Ex- 
amine the project and consider ways 
in which the project or external fac- 
tors relating to the project could be 
modified in order to eliminate or mini- 
mize any adverse environmental im- 
pacts and enhance environmental 
quality. The examination should in- 
clude consideration in light of the 
policies set forth in §58.1(b) of both 
positive and negative effects of any 
such modification in relation to 
design, use, location, cost, and timing 
of the proposed project and its imple- 
mentation. 

(2) Alternatives. Examine alterna- 
tives to the project itself which would 
eliminate or minimize environmental 
impacts or enhance environmental 
quality. The examination should in- 
clude consideration of both positive 
and negative effects of any such alter- 
natives in relation to design, use, loca- 
tion, cost, and timing, and considera- 
tion of the effect of no project. 

(d) Level of clearance finding. 
Having completed each of the forego- 
ing steps that may be applicable in the 
environmental review process, the ap- 
plicant shall make one of the two level 
of clearance findings set forth below: 
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(1) Finding that request for release of 
funds for project is not an action 
which may significantly affect the 
quality of human environment. If the 
environmental review process of the 
applicant results in a finding by the 
applicant that the request for release 
of funds for the proposed project is 
not an action which may significantly 
affect the quality of the human envi- 
ronment, then a document stating this 
finding and the facts and reasons sup- 
porting the finding shall be prepared 
by the applicant and included in the 
environmental review record. The doc- 
ument shall set forth sufficient infor- 
mation to demonstrate that the appli- 
cant has complied with each step in 
the environmental review process. 

(2) Finding that request for release of 
funds for project is an action which 
may significantly affect the quality of 
the human environment. If an EIS is 
required by § 58.25, or if the environ- 
mental review process of the applicant 
results in a finding by the applicant 
that the request for release of funds 
for the proposed project is an action 
which may significantly affect the 
quality of the human environment, 
then a document stating this finding. 
shall be prepared by the applicant and 
included in the environmental review 
record. An EIS is required for each 
action which may have such signifi- 
cant effect. 


§ 58.16 Steps to complete environmental 
review process where level of clearance 
finding is that the request for the: re- 
lease of funds for project is not an 
action which may significantly affect 
the environment (no EIS). 


The following procedure shall be fol- 
lowed where the level of clearance 
finding is that specified in 
§ 58.15(d)(1): 

(a) Notice of finding of no signifi- 
cant effect. The applicant shall pre- 
pare a notice of finding of no signifi- 
cant effect on the environment using 


format VI of HUD-399-CPD, Environ- 


mental Reviews at the Community 
Level, or such other format as may be 
acceptable to HUD. 

(b) Publication and dissemination. 
The notice of finding of no significant 
effect on the environment shall be 
published and disseminated in the 
same manner as a notice of intent to 
file an EIS, as described as §58.17(b) 
and will provide at least 15 days from 
the date of initial publication for 
public comment. The applicant may, 
at the same time of publication of the 
above notice, also publish the notice 
required by §58.30(a). In such case, 
both notices shall be published and 
disseminated in the manner specified 
at § 58.17(b). 

(c) Completion. Following publica- 
tion and dissemination of the notice of 
finding of no significant effect on the 


environment and the expiration of any 
time fixed for comments, the eniron- 
mental review process shall be com- 
plete, unless further proceedings are 
found by the applicant to be neces- 
sary, due to responses to such notice, 
or otherwise. 


§ 58.17 Steps to complete environmental 
review process where level of clearance 
finding is that the request for the re- 
lease of funds for project is an action 
which may significantly affect the envi- 
ronment (EIS required). 


The following procedure shall be fol- 
lowed where the level of clearance 
finding is that specified in § 58.15(d) 
(2): 

(a) Notice of intent to file an EIS. As 
soon as practicable, the applicant shall 
prepare a notice of intent to file an 
EIS using format V of HUD-399-CPD, 
Environmental Review at the Commu- 
nity Level, or such other format as 
may be acceptable to HUD. 

(b) Publication and dissemination. 
Copies of the notice of intent to file an 
EIS shall be sent to the local news 
media, individuals: and groups, includ- 
ing low- and moderate-income neigh- 
borhood groups, known to be interest- 
ed in the applicant’s activities, local, 
state, and Federal agencies, including 
the headquarters and appropriate Re- 
gional Office of the Environmental 
Protection Agency, The HUD Area 
Office, the appropriate A-95 clearing- 
houses, and others believed appropri- 
ate by the applicant. Such notice shall 
be published at least once in a newspa- 
per of general circulation in the affect- 
ed community. If such newspaper is of 
a type specializing in the publication 
of legal, real estate, commercial, or 
other notices, listings, and advertise- 
ments and is not of a type subscribed 
to and read by the general public as a 
source of news of general public inter- 


_ est, then such notice shall also be pub- 


lished at least once in easily readable 
type in the nonlegal section of a news- 
paper of general circulation, and 
where appropriate in a minority and 
non-English language newspaper of 
general circulation where such exists. 
The applicant also shall make reason- 
able efforts to provide the notices, in 
the form of press releases to neighbor- 
hood newspapers or periodicals serving 
low- and moderate-income neighbor- 
hoods. 

(c) Public hearings—Procedure. Prior 
to the preparation and distribution of 
a draft EIS, the applicant shall deter- 
mine whether or not it will conduct a 
hearing or hearings at which members 
of the public may be heard respecting 
the preparation and contents of the 
draft EIS. The applicant should also 
determine whether or not separate 
public hearings shall be held concern- 
ing the draft EIS, or whether such 
public hearings shall be combined 
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with other public hearings pertaining 
to the application of the applicant. All 
such public hearings concerning a 
draft EIS shall be preceded by a notice 
of public hearing, which shall be pub- 
lished and disseminated in the same 
manner as a notice of intent to file an 
EIS as set forth in §58.17(b), at least 
15 days prior to such hearing, and 
which shall: (1) State the date, time, 
place, and purpose of the hearing; (2) 
describe the project, its estimated 
costs, and the project area; (3) state 
that persons desiring to be heard on 
environmental issues will be afforded 
the opportunity to be heard; (4) state 
the name and address of the applicant 
and the certifying officer of the appli- 
cant; and (5) state where the draft EIS 
can be obtained, whether in person or 
by mail, and any charges that may 
apply. ’ 

(d) Public hearings—Factors to con- 
sider. The determination of whether 
or not public hearings shall be held 
prior to distribution of a draft EIS or 
after such distribution, or at any other 
time during the environmental review 
process, shall be within the reasonable 
discretion of the applicant. In deter- 
mining whether or not to hold such 
public hearings on _ environmental 
issues, either separately, or in combi- 
nation with other proceedings relating 
to the application of the applicant, the 
following factors should be considered: 
(1) The magnitude of the projects, in 
terms of economic costs, the geograph- 
ic area involved, and the uniqueness of 
size of commitment of the resources 
involved; (2) the degree of interest in 
or controversy concerning the pro- 
jects, as evidenced by requests from 
the public, or from Federal, State, or 
local authorities, for information, or 
that a hearing be held; (3) the com- 
plexity of the issues and the likelihood 
that information will be presented at 
the hearing which will be of assistance 
to. the applicant in carrying out its en- 
vironmental responsibilities respecting 
the particular projects; (4) the extent 
to which public involvement has been 
achieved with respect to environmen- 
tal concerns through other means, 
such as other public hearings, citizen 
participation in the development of 
the applieant’s community develop- 
ment program and in formulation of 
its application, meeting with citizen 
representatives, and written comments 
on the particular projects. 

(e) Draft EIS. A draft Eis shall be 
prepared in accordance with CEQ 
guidelines (40 CFR Part 1500). Copies 
of the draft EIS shall be sent by the 
applicant to the HUD Area Office, 
The HUD Regional Office, and the 
HUD Library, Eighth Floor, U.S. De- 
partment of Housing and Urban De- 
velopment, Washington, D.C. 20410 
(one copy each), to the U.S. Environ- 
mental Protection Agency (EEA) (five 
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copies to the appropriate Regional 
Office and five copies to the Office of 
Federal Activities (OFA), Room 537, 
West Tower, 401 M Street SW., Wash- 
ington, D.C. 20460), and simultaneous- 
ly to Federal agencies whose areas of 
jurisdiction of law or special expertise 
are involved, to the applicable OMB- 
designated A-95 clearinghouses, to ap- 
propriate local agencies and entities, 
including local and area planning 
agencies, and groups or individuals 
known by the applicant to have an in- 
terest in the proposed action of the 
applicant. The CEQ guidelines (appen- 
dix II) set forth a listing of the Feder- 
al agency jurisdictions and special ex- 
pertise. Copies shall also be made 
available to the public at the offices of 
the applicant and at public libraries 
and either copies, or summaries, of the 
draft EIS, must be made available, 
upon request, to persons who request 
them. Upon filing of the draft EIS 
with EPA, a notice that the applicant 
has prepared a draft EIS will be pub- 
lished by EPA in the FEDERAL REGIS- 
TER. Commencing on the date of such 
publication, there shall be a minimum 
review period of 45 days for the draft 
EIS, plus any extensions thereof initi- 
ated or granted by the applicant. A 
draft EIS must be on file with EPA at 
least 90 days prior to submission to 
HUD of a certification and request for 
release of funds for the particular pro- 
jects pursuant to § 58.30. 

(f) Final EIS. A final EIS shall be 
prepared in accordance with CEQ 
guidelines (40 CFR Part 1500). The 
final EIS must take into account and 
must respond to the comments re- 
ceived as the result of circulation of 
the draft EIS. The final EIS, including 
all comments recvived and the appli- 
cant’s responses thereto, shall be filed 
with the HUD Area Office, the HUD 
Regional Office, and the HUD Li- 
brary, Eighth Floor, U.S. Department 
of Housing and Urban Development, 
Washington, D.C. 20410 (one copy 
each), with EPA (five copies to the Re- 
gional Office and five copies to OFA/ 
EPA as noted in (e) above) and simul- 
taneously sent to all agencies and indi- 
viduals who commented on the draft 
EIS, to the Environmental Protection 
Agency, A-95 clearinghouses, appro- 
priate Federal, State, regional, and 
local agencies, and shall be made avail- 
able to the public. A final EIS must be 
on file with EPA not less than 30 days 
prior to submission to HUD of a certi- 
fication and request for release of 
funds for the particular project pursu- 
ant to § 58.30. If the final EIS is filed 
within $0 days after publication by 
EPA in the FEDERAL REGISTER of notice 
of receipt of the draft EIS, then the 
minimum 30-day period for review of 
the final EIS, and the 90-day period 
provided for in § 58.17(e) will run con- 
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currently, to the extent that they 
overlap. 


§ 58.18 Limitation 
clearance. 


During the environmental review 
process and pending completion of the 
appropriate environmental clearance 
procedures, the applicant may not use 
any funds to take any action with re- 
spect to the project under review 
where such action might have an ad- 
verse environmental effect, would 
limit choices among competing alter- 
natives, or might alter the environ- 
mental premises on which the pending 
clearance is based in such fashion that 
the validity of the conclusions to be 
reached would be affected. Except as 
to exempt activities under § 58.21, no 
Title I funds will be released for a 
project until the Secretary shall ap- 
prove said release of funds and the re- 
lated certification. (See §§ 58.30, 58.31, 
and 58.32.) No Title I funds may be 
used to reimburse project costs subject 
to this part which have been incurred 
in advance of the Secretary’s approval 
of the release of such funds and the 
related certification. 


on action § pending 


58.19 Use of prior environmental reviews. 


(a) Procedures for updating EIS’s. 
The following procedures shall be fol- 
lowed when new information becomes 
available or circumstances change 
during the process of environmental 
reviews. 

(1) If information arises after a draft 
EIS has been transmitted for circula- 
tion, but prior to the expiration date 
for receipt of comments, then a copy 
of any revision, amendment, adden- 
dum to the draft EIS, or other issu- 
ance, shall be transmitted to all par- 
ties to whom the draft EIS was trans- 
mitted, and to all parties who have 
commented thereon, and, where ap- 
propriate, the applicant shail extend 
the time for comment on the draft 
EIS. 

(2) If the time for comments on the 
draft EIS has expired, but the final 
EIS has not been circulated, then any 
revision, amendment or addendum to 
the draft EIS shall be transmitted to 
all parties to whom the draft EIS was 
transmitted and to all parties who 
commented thereon, and a reasonable 
time for receipt cf comments shall be 
fixed and allowed. The final EIS shall 
then reflect the additional factors and 
contain the comments and responses 
respecting them. 

(3) If the final EIS has been circulat- 
ed, then it shall be revised and re- 
issued or an addendum thereto shall 
be prepared and distributed, as appro- 
priate, to all parties to whom the final 
EIS was distributed and to others who 
have commented thereon. Such revi- 
sion or addendum shall be subject to 
the same review and comment proce- 
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dures, including those respecting time, 
as the final EIS which is being updat- 
ed. 

(b) Use of prior environmental 
impact statements. Where any final 
environmental impact statement has 
been listed in the FEDERAL REGISTER 
for a project or where an areawide or 
similar broad scale final EIS has been 
so listed and the EIS anticipated a 
subsequent project requiring an envi- 
ronmental clearance, then no new EIS 
is required for that subsequent project 
if the conditions set forth below in 
subparagraphs (1), (2), (3), and (4) are 
met. 

(1) The environmental review record 
contains a decision based on a finding 
that the proposed project is not a new 
major Federal action significantly af- 
fecting the quality of the human envi- 
ronment. 

(2) In addition to the content pre- 
scribed elsewhere in this section, the 
decision shall include: 

(i) References to the prior EIS and 
its evaluation of the environmental 
factors affecting the proposed subse- 
quent action subject to NEPA; ° 

(ii) An evaluation of any environ- 
mental factors which may not have 
been previously assessed, or which 
may have significantly changed; 

(iii) An analysis showing that the 
proposed project is consistent with the 
location, use, and density assumptions 
for the site and with the timing and 
capacity of the circulation, utility, and 
other supporting infrastructure as- 
sumptions in the prior environmental 
impact statement; 

(iv) Documentation showing that 
where the previous EIS called for miti- 
gating measures or other corrective 
action, these are completed to the 
extent reasonable given the current 
state of development. 

(3) The prior final environmental 
impact statement has been kept cur- 
rent in the following ways: 

(i) The EIS has been filed or updat- 
ed within five (5) years; and 

(ii) The EIS has been updated in ac- 
cordance with significant revisions 
made to the underlying assumptions 
(covering at least those items in 
§58.19(b)(2)(iii) above) as may be 
stated in the comprehensive plan or 
major elements thereof or other 
public policy revisions; and 

(iii) The EIS has been updated to re- 
flect new environmental issues and 
data or legislation and implementing 
regulations which the Department of 
Housing and Urban Development has 
determined to have significant envi- 
ronmental impact on the areas cov- 
ered by the prior EIS. 

(4) There is no litigation pending in 
connection with the prior EIS, and no 
final judicial finding of inadequacy of 
the prior EIS has been made. 
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(c) Requirement for new environ- 
mental review. A project which is a 
continuation of a previously com- 
menced activity or activities for which 
no environmental review has been 
completed or for which a prior EIS 
does not meet the requirements of 
§58.19(b) must be subjected to an 
original or updated environmental 
review under this part. Such review 
shall be carried out with respect to the 
entire project to the extent that the 
entire project or portions of it could 
still be altered in light of environmen- 
tal considerations. 


§ 58.20 Financial settlement of urban re- 
newal projects. 


(a) Project undertaken to facilitate 
early financial settlement. If an appli- 
cant proposes to submit an application 
for financial settlement of an urban 


renewal project prior to substantial - 


completion thereof pursuant to 24 
CFR 570.804, which will be coupled 
with a proposal to use Title I grants 
pursuant to 24 CFR 570.801 for the 
purpose of facilitating such financial 
settlement, the latter proposal shall be 
deemed a project which is subject to 
the following additional requirements 
and conditions: 

(1) Section 58.19(b) shall be inappli- 
cable to such project; 

(2) The environmental review for 
such project shall include an assess- 
ment of the environmental conse- 
quences of the financial settlement of 
the urban renewal project prior to 
substantial completion thereof; 

(3) The applicant shall include the 
following sentence with the notice re- 
quired by § 58.30(a): 


Applicant will use the project to establish 
a financial basis, and will apply to the Sec- 
retary of HUD for financial settlement prior 
to substantial completion of the (identify 
urban renewal project or NDP) pursuant to 
24 CFR 570.803 and 570.804. 


(b) Financial settlement prior to 
substantial completion of urban re- 
newal project involving surplus of cap- 
ital grant funds. A financial settle- 
ment pursuant to 24 CFR 570.803 and 
570.804 of an urban renewal project 
prior to substantial completion there- 
of which would result in a surplus of 
capital grant funds, $500 or more of 
which will be devoted to eligible Title 
I activities other than exempt activi- 
ties under § 58.21 together with the 
proposed use(s) of the surplus shall be 
deemed a project and shall be subject 
to the following additional require- 
ments and conditions: 

(1) Section 58.19(b) shall be inappli- 
cable to such project; 

(2) The environmental review for 
such project shall include an assess- 
ment of the environmental conse- 
quences of the financial settlement of 
the urban renewal project prior to 
substantial completion thereof, and of 


the proposed use(s) of the surplus 
except any use(s) set forth in § 58.21; 

(3) The application for financial set- 
tlement pursuant to 24 CFR 570.803 
and 570.804 and use of the surplus re- 
sulting therefrom shall be treated as a 
request for release of funds and shall 
be subject to the requirements of sub- 
part C of this part. However, the ap- 
plicant shall use the following sen- 
tence in lieu of the first sentence set 
forth after the word “indicated” in 
§ 58.30(a)(6): 


(Name of applicant) will apply for finan- 
cial settlement prior to substantial comple- 
tion of (identify urban renewal project or 
NDP) and will undertake certain activities, 
all as described above, with surplus capital 
grant funds resulting from financial settle- 
ment. 


(4) The surplus of capital grant 
funds resulting from such financial 
settlement may be used for a project 
which consists entirely of exempt ac- 
tivities under § 58.21 and/or activities 
which are subjected to environmental 
assessment pursuant to §58.20(b) 
without further compliance with this 
part. 

(c) HUD environmental review of 
certain financial settlements. Prior to 
acting upon any application submitted 
pursuant to 24 CFR 570.803 and 
570.804 for financial settlement of an 
urban renewal project which is not 
substantially completed and for which 
the environmental consequences of fi- 
nancial settlement prior to substantial 
completion thereof have not been as- 
sessed by the applicant pursuant to 
§ 58.20 (a) or (b), HUD shall itself con- 
duct an assessment of the environmen- 
tal consequences of the proposed fi- 
nancial settlement. However, if HUD 
finds that the applicant should have 
conducted an environmental assess- 
ment pursuant to § 58.20 (a) or (b) but 
failed to do so, the application for fi- 
nancial settlement shall be rejected 
and the applicant shall be required to 
comply with the environmental assess- 
ment requirements of § 58.20 (a) or (b) 
as appropriate, on a catchup basis, as a 
condition precedent to resubmission of 
its application. , 

(d) Financial settlement after sub- 
stantial completion of urban renewal 
project. Notwithstanding any other 
provision of this part an assessment of 
the environmental consequences of fi- 
nancial settlement pursuant to 24 
CFR 570.803 and/or 570.804, or an 
urban renewal project which is sub- 
stantially completed, is not required. 
However, the applicant or HUD, as ap- 
propriate, shall prepare and maintain 
in its records a written finding as to 
the substantial completion of the 
urban renewal project. 

§ 58.21 Exempt activities. 

(a) The following activities (to the 

extent eligible for assistance under 
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Title I} may be, but are not required 
to be, treated as separate projects for 
the purpose of environmental review 
and are exempt from the requirements 
of this part: 

(1) Environmental studies or assess- 
ments. 

(2) Activities authorized by section 
105(aX(12) of Title I and 24 CFR 
570.205 and 571.205. 

(3) Administrative costs as provided 
by 24 CFR 570.206 and 571.206. 

(4) The payment, under authority of 
section 105(a)(10) of Title I, of princi- 
pal and interest on outstanding urban 
renewal project loans as defined in ‘24 
CFR 570.800(b) where such payment is 
not covered by § 58.20 or where such 
payment is not associated with a 
change in the related urban renewal 
project. 

(5) The payment, under authority of 
section 108(c) of Title I, of principal 
and interest due on notes or other ob- 
ligations guaranteed pursuant to sec- 
tion 108; and the repayment, under 
authority of section 108(e), due the 
United States as a result of guarantees 
made pursuant to section 108. 

(b) Projects (see definition at § 58.3 
and aggregation requirements of 
§ 58.5(g¢)) which consist solely of the 
following kinds of activities shall also 
be exempt from the requirements of 
this part: 

(1) Acquisition, construction, recon- 
struction, rehabilitation, or installa- 
tion of public facilities and improve- 
ments eligible under §§570.201(c) and 
571.201(c) and economic development 
activities authorized pursuant to 
§§ 570.203 and 571.203, subject to the 
following limitations: 

(i) Acquisition for continued use. 
The article to be acquired is in place 
and will be retained in the same use 
that existed at the time of acquisition, 
without change in size, capacity, or 
character. 

(ii) Acquisition, construction, recon- 
struction, or installation for replace- 
ment or upgrading. The article will re- 
place or upgrade a substantially iden- 
tical original article, without changing 
its use, size, capacity, or location (e.¢., 
replacement of water or sewer lines, 
reconstruction of curbs and sidewalks, 
repaving streets, and modification of 
buildings to provide access for elderly 
and handicapped persons). 

(iii) Acquisition, construction, recon- 
struction, or installation to furnish or 
equip. The article will furnish or equip 
a site (other than furnishings and per- 
sonal property prohibited by 
§§ 570:207(b)(2) and 571.207(b)(2)) 
where its placement and use is consist- 
ent with the use of that site and the 
action will not change the use, size, ca- 
pacity, or character of the site (e.g., 


landscaping, street furniture, equip- 
ping established parks and play- 
grounds). 
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(2) Interim assistance eligible under 
§570.201(f) and single purpose grants 
for imminent threats to public health 
or safety pursuant to § 570.432. 

(3) Public services which: 

(i) Are in support of a neighborhood 
strategy area program which consists 
entirely of activities exempt under 
this part; or 

(ii) Are a continuation of services 
after completion of concentrated 
physical development activities of a 
neighborhood strategy area program 
pursuant toe § 570.201(e)(1); or 

(iii) Are provided by nonprofit or 
similar organizations in accordance 
with §§ 570.204(c)(4) and 571.204(c)(4) 
where the services are not part of a 
block grant funded physical develop- 
ment project. 

(4) Rehabilitation of buildings and 
improvements as set forth in §§ 570.202 
and 571.292, except paragraph (f), pro- 
vided that: 

(i) Unit density is not increased more 
than 20 percent; or 

(ii) The project does not involve 
change in use from residential to non- 
residential use or from one class of 
nonresidential use to another class of 
use; or 

(iii) The estimated cost of rehabilita- 
tion is less than 75 percent of the total 
estimated cost of replacement after re- 
habilitation. 

(5) Combinations of the above cate- 
gories. 

(c) Other program requirements not 
affected. The exemption of activities 
or projects from environmental review 
procedures, pursuant to this section, 
does not relieve the applicant from 
compliance with the historic preserva- 
tion requirements of § 58.24, the flood 
plains and wetland requirements of 
§ 58.23, other authorities set forth at 
§58.1(a)(3), the responsibilities as- 
sumed pursuant to § 58.5(a), and other 
applicable program requirements set 
forth at 24 CFR Parts 570 and 571. 
Documentation of compliance with 
these other requirements shall be con- 
tained in the environmental review 
record. 


§ 58.22 [Reserved] 


§ 58.23 Flood plains and wetlands. 


Applicants must comply with the re- 
quirements of section 2(a) of Execu- 
tive Order 11988 cn flood plain man- 
agement and with sections 2 and 5 of 
Executive Order 11990 on protection 
of wetlands. In so doing, applicants 
shall use the flood plain management 
guidelines prepared ty the U.S. Water 
Resources Council and published Feb- 
ruary 10, 1978, at 43 FR 6030. The fol- 
lowing procedures apply where either 
of the Executive orders is applicable. 

(a) Early public review. In carrying 
out the requirements of section 2(a)(4) 
of Executive Order 11988 and of sec- 


42229 


tion 2(b) of Executive Order 11990, ap- 
plicants shall publish a notice provid- 
ing opportunity for early public review 
as soon as it is determined that a proj- 
ect is proposed to be located in a flood 
plain or wetland as defined by the re- 
spective Executive order. Such notice 
may be brief, but shall: (1) Identify 
the affected project; (2) set forth the 
facts and reasons for such proposed 
project; (3) state that the applicant 
has additional information on the pro- 
posal available and where such infor- 
mation may be obtained; (4) indicate 
that comments may be submitted to 
the applicant until a certain date 
which shall not be less than 15 days 
following its first publication and dis- 
semination; (5) state the name and ad- 
dress of the applicant and the certify- 
ing officer of the applicant; and (6) be 
dated as of the time it is first pub- 
lished and disseminated. Copies of this 
notice shall be published and dissemi- 
nated in the same manner as a notice 
of intent to file an EIS as described at 
§ 58.17(b). 

(b) Notice of explanation. The notice 
of explanation of why a project is pro- 
posed to be located in a flood plain as 
required by section 2(a)(2)(ii) and 

(a)(3) of Executive Order 11988 may 
be published and distributed at the 
same time as the notice required by 
§ 58.30(a). In such cases the notices 
shall be published and disseminated in 
the manner specified at § 58.17(b). 

(c) Certification. Submission by the 
applicant of the certification form re- 
quired by §58.30(c) shall also be con- 
sidered certification that the require- 

nents of Executive Orders 11988 and 
11980 have been met by the applicant. 


§ 58.24 Historie preservation. 


Applicants must comply with the 
following requirements relating to the 
Preservation of Historic and Archeo- 
logical Data Act of 1974, section 106 of 
the National Historic Preservation Act 
of 1966 and Executive Order 11593 
whenever any property or district in- 
cluded in or found by the Secretary of 
the Interior pursuant to 36 CFR Part 
800 to be eligible for inclusion in the 
National Register provided for by such 
Act, is in the boundaries, or within the 
vicinity of, a project which is to be 
funded, in whole or in part, by Title I 
funds. 

(a) As part of the environmental 
review process each project shall be 
examined in accordance with the pro- 
cedures for protection of historic and 
cultural properties (36 CFR Part 800) 
for the purpose of identifying any Na- 
tional Register and National Register- 
eligible properties and determining 
whether or not the project may affect 
the property. If the property is not af- 
fected by the project, the applicant 
shall so state, in the environmental 
review record. 


a 
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(b) If the project will affect the 
property, the applicant, as part of the 
environmental review process, shall 
carry out the procedures set forth at 
36 CFR Part 800. 

§ 58.25 

Preparation and dissemination of an 
EIS is required pursuant to 
§58.15(d)(2) and for the following 
types of projects: 

(a) Residential projects. Residential 
projects which would remove, demol- 
ish, convert, or substantially rehabili- 
tate existing housing units, or which 
would construct or install housing 
units, or which would provide sites for 
housing units, in a quantity which 
equals or exceeds the applicable 
threshold as follows: 

(1) Five hundred units for projects 
which are to be located outside a 
standard metropolitan statistical area 
(SMSA), or which are to be located 
within an SMSA county but beyond 
the urbanizing belt as defined in (3) 
below; or 

(2) For »rojects which are to be lo- 
cated in the urbanizing belt of an 
SMSA county as defined in (3) below, 
the applicable threshold is that 
number in table 1 opposite the popula- 
tion range that fits the SMSA county 
in which the project is to be located; 

(3) Urbanizing belts are identified as 
the delineated urbanized areas, as de- 
fined by the Bureau of the Census, 
plus a 2-mile zone around the outer 
boundaries of such areas. In cases 
where this 2-mile zone borders or in- 
cludes a portion of an incorporated 
place lacking census tracts, or, when 
the 2-mile zone borders or includes a 
portion of a census tract, the next 
outer boundary of such incorporated 
place or census tract, may be used to 
delineate the outer limit of the urban- 
izing belt. In no case shall the urbaniz- 
ing belt extend beyond the SMSA 
boundary. 

Also, when an applicant can docu- 
ment that significant development has 
occurred beyond, but contiguous to, 
the defined urbanized area, HUD may 
approve redefinition of the urbanizing 
area plus a 2-mile belt beyond. 


TABLE 1.—Automatic EIS Thresholds 
Appicable to Housing Projects 


Projects requiring an EIS. 


{For use in connection with § 58.25(a)] 





SMSA county Automatic 
population range threshold 
e Cunits) 





1,500,000 = plus 
1,000,000 to 1,499,999 
750,000 to 999,999 
600,000 to 749,999 
500,000 to 599,999 1,200 
400,000 to 499,999 1,000 
300,000 to 399,999 900 
200,000 to 299,999 800 
100,000 to 199,999 700 
50,000 to 99,999 600 


2,500 
2.100 
1,800 
1,500 
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TABLE 1.—Automatic EIS Thresholds 
Appicable to Housing Projects—Continued 


{For use in connection with § 58.25(a)] 





SMSA county 
population range 


Automatic 
threshold 
(units) 








Under 50,000 ; 500 





Note.—The thresholds are applied to population 
figures for an SMSA county or county equivalent 
(independent city) based on the latest Bureau of 
the Census population estimates published in the 
P-25 Series of Current Population Reports. Al- 
though the initial application of these threshoids 
will be to population data for 1975, revised figures 
may be used as they become available for subse- 
quent years. Where the population estimate for a 
given SMSA county indicates that there has been a 
loss in population since the last decenniai census, 
the census figures from that decennial census may 
be used. 


(bob) Hospitais and nursing homes. 
Projects which provide a site or sites 
for hospitals and nursing homes shall 
utilize the thresholds set forth above 
in §58.25(a) and table 1 therein, 
except that the term “bed” shall be 
substituted for the term “housing 
unit.” 

(c) Water and sewer projects. Water 
and sewer projects capable of support- 
ing additional residential development 
in partially developed and undeve- 
loped areas at an estimated scale 
which meets the applicable thresholds 
in table 1. For nonresidential or mixed 
used areas, that portion of the hy- 
draulic capacity allocable to additional 
development shall be converted into 
the equivalent number of housing 
units, using standard flows per unit 
for design assumptions, and the re- 
sults compared with table 1 for deter- 
mining whether the threshold is met 
or exceeded. In determining net poten- 
tial development, the applicant shail 
consider the basic design assumptions 
used in determining the hydraulic ca- 
pacity of the project and the land uses 
contemplated within the service area. 
Allowances may be made for signifi- 
cant factors such as standby water ca- 
pacity for fire flow or the storm water 
of combined sewers which do not di- 
rectly support new development, and 
for present development which is to be 
connected to or served by the project. 
However, the development. potential of 
existing open areas alcug water or 
sewer lines as well as for the target 
service area must be included in the 
threshold calculation. The threshold 
calculation shall also be documented 
in the environmental review record. 

(dad) Transitional EIS requirement. 
The system of flexible EIS thresholds 
set forth in (a), (b), and (c) above is 
applicable upon the effective date of 
these regulations. However, since some 
environmental reviews will be in proc- 
ess when this change in thresholds be- 
comes effective, the following transi- 
tion rules shall apply to those situa- 
tions where an EIS would have been 


required under the previous thresh- 
olds but will not be required under the 
new flexible thresholds: 

(1) Where a draft EIS has been pub- 
lished for public comment, the EIS 
process, including the issuance of a 
final EIS, shall be completed or the 
termination process described in (3) 
below shall be completed before the 
release of funds actions prescribed by 
§ 58.30 are taken. 

(2) Where a notice of intent to file 
an EIS has been published pursuant to 
§ 58.17(a) but a draft EIS has not been 
published for public comment, the EIS 
process shall be completed or the ter- 
mination process described in (3) 
below shall be completed before the 
release of funds actions prescribed by 
§ 58.30 are taken. 

(3) Where an EIS already in process 
is to be terminated, as provided by 
subparagraph (1) or (2) above, the ap- 
plicant shall make the level of clear- 
ance finding set forth at § 58.15(d)(1) 
that a request for release of funds for 
the project is not an action which may 
significantly affect the quality of the 
human environment; shall give full 
consideration to all comments which 
may have been received in response to 
a notice of intent to file an EIS or in 
response to a draft EIS; shall comply 
with the requirements of § 58.16; and 
shall publish a notice of intent to ter- 
minate an EIS. Such notice shall be 
published and disseminated in the 
same manner as a notice of intent to 
file an EIS as described at § 58.17(b). 
The notice may be brief but shall iden- 
tify the name, character, site, and lo- 
cation of the project for which further 
processing of an EIS is to be terminat- 
ed, set forth the circumstances and 
reasons for discontinuing further EIS 
processing, indicate that the finding 
required by this subsection has been 
completed and indicate where and 
when it is available for public review, 
describe how any comments received 
in response to a notice of intent to file 
an EIS or in response to a draft EIS 
where considered, and state that the 
applicant proposes to submit the re- 
quest for release of funds for the proj- 
ect under consideration in no less than 
fifteen (15) calendar days from the 
date the notice is published. This 
notice may be combined with the no- 
tices required by §§58.16(a) and by 
58.30(a). 


§ 58.26 [Reserved] 


§ 58.27 Interaction of applicant with HUD 
and Federal agencies. 


(a) Interaction with agencies other 
than HUD. Where a project is to be 
jointly funded by one or more Federal 
agencies other than HUD and by HUD 
under Title I, and the preparation of 
an EIS is required by this part, a 
single agency, either the applicant or 
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the other Federal agency, should 
assume responsibility as the “lead 
agency” for the preparation and clear- 
ance of an EIS, with the other agen- 
cies providing assistance. In the event 
that the regulations of none of the 
Federal agencies other than HUD re- 
quire an EIS for such project, but the 
applicant determines under this part 
that an EIS is required then the appli- 
cant shall assume the “lead agency” 
role, or shall otherwise prepare an 
EIS, which shall comprehend the ac- 
tions of the other Federal agency or 
agencies related to the project, as pro- 
vided in the CEQ guidelines, 40 CFR 
1500.7(b). 

(b) Joint reviews—Designation of 
lead agency. All determinations re- 
specting joint environmental review or 
designation of a “lead agency” to per- 
form an environmental review shall be 
made and agreed upon between the 
applicant and any Federal agency in- 
volved, where practicable. In the event 
an applicant and a Federal agency are 
unable to reach such agreement, the 
applicant shall notify HUD, and HUD, 
with the advice and assistance of CEQ, 
will seek to obtain such agreement. 

(c) Interaction with HUD. With re- 
spect to environmental! matters, HUD 
has a dual relationship with applicants 
which applicants must recognize. 

(1) HUD as commenting agency. 

(i) HUD at all times reserves the 

right to review and comment upon the 
applicant’s implementation of this 
part. 
’ Gii) The applicant shall respond to 
HUD as a commenting and reviewing 
agency and interact with it in accord- 
ance with this part. 

(2) HUD responses to applicant’s en- 
vironmental review process. 

(i) In commenting on or otherwise 
responding to the applicant’s imple- 
mentation of this part, HUD will treat 
. the applicant as if the applicant were 
another Federal agency. This means 
HUD may fully criticize the actions of 
the applicant, where deemed appropri- 
ate, and may make recommendations 
for modification of proposed actions or 
for new alternatives not addressed, 
which would enhance environmental 
quality or reduce adverse environmen- 
tal impacts. 

(ii) In all cases wherein HUD sub- 
mits comments to the applicant re- 
specting a draft EIS prepared by the 
applicant, such HUD comments and 
the response of the applicant thereto, 
shall be set forth in their entirety in 
the final EIS. 

(iii) HUD may reject an applicant’s 
environmental certification and re- 
quest for release of funds for a project 
on grounds that the applicant’s envi- 
ronmental process was defective or 
that the project is environmentally 
unsound. In either case, HUD shall 
notify the applicant of its possible re- 
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jection or denial and the-reasons for it 
and may indicate means by which the 
procedural or environmental defect 
may be corrected. HUD’s notification 
may be made through comments made 
in the course of review or by other 
written means. It will constitute 
formal notice that failure to correct 
the specified defect to HUD’s satisfac- 
tion may result in HUD’s rejection of 
the applicant’s certification and re- 
quest for the release of funds. 


§ 58.28-58.29 [Reserved] 


Subpart C—Releases of Funds for Particular 
Projects 


§ 58.30 Release of funds upon certifica- 
tion. 


An applicant which has completed 
all applicable environmental review 
and clearance requirements as pro- 


vided in this Part with respect to a 


proposed project and which desires to 
submit a request to HUD for the re- 
lease of Title I funds for the project, 
shall comply with the following: 

(a) Publication of notice. An appli- 
cant, at least 7 calendar days prior to 
submitting the request for release of 
funds and certification, shall publish 
and disseminate, a notice to the public 
deing so in the same manner as a 
notice of intent to file an EIS, as de- 
scribed at §58.17(b), using format VII 
of HUD-393-CPD, Environmental Re- 
views At The Community Level, or 
such other format as may be accept- 
able to HUD. An applicant may pub- 
lish this notice at the same time as 
that required by § 58.16(b). 

(b) Request for release of funds. A re- 
quest for release of funds pursuant to 
this part shall be addressed to the 
HUD officer authorized to receive the 
application of applicant, shall be ex- 
ecuted by the certifying officer and 
may be submitted with or as part of an 
application, or at any time after sub- 
mittal of an application. Such request 
shall in all cases be accompanied by 
the certification of the applicant as 
stated at § 58.30(c) and shall: 

(1) State the name and address of 
the applicant; 

(2) State that the applicant requests 
the release of funds for particular pro- 
jects, identify such projects; and 

(3) Be accompanied by the certifica- 
tion described in paragraph (c). 

(c) Certification. A certification pur- 
suant to this part shall be addresses to 
the HUD officer authorized to receive 
the application of applicant, and shall: 

(1) State the name and address of 
the applicant and be executed by the 
certifying officer; 

(2) Specify that the applicant has 
fully carried out its responsibilites for 
environmental review decisionmaking 
and action pertaining to the projects 
named in the request for release of 
funds; 
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(3) Specify the levels of all environ- 
mental clearances carried out by the 
applicant in connection with each 
project pertaining to the certification; 

(4) Specify the dates upon which 
any statutory or regulatory time 
period for review, comment, or other 
response or action in regard to each 
such environmental clearance com- 
menced and has expired, or will 
expire, and that with the expiration of 
each statutory or regulatory time 
period the applicant is in compliance 
with the requirements of this part; 

(5) Specify that the certifying offi- 
cer is authorized to consent to assume 
the status of a responsible Federal of- 
ficial, under NEPA, insofar as the pro- 
visions of NEPA apply to the HUD re- 
sponsibilities for environmental 
review, decision making and action as- 
sumed and carried out by the appli- 
cant, and that the certifying officer by 
so consenting, such officer assumes 
the responsibilities, where applicable, 
for the conduct of environmental re- 
views, decision making, and action as 
to environmental issues; preparation 
and circulation of draft and final 
EIS’s; and assumption of lead agency 
responsibilities for preparation of such 
statemenis on behalf of Federal agen- 
cies other than HUD when such agen- 
cies consent to such assumption; 

(6) Specify that the certifying offi- 
cer is authorized to consent, on behalf 
of the applicant, to accept the jurisdic- 
tion of the Federal courts, for the en- 


forcement of all responsibilities re- 


ferred to in § 58.30(c)(5); and that the 
certifying officer so consents on behalf 
of the applicant and himself in his of- 
ficial capacity only; 


§ 58.31 Objections to release of funds. 


HUD shall not approve the release 
of funds for any project until fifteen 
(15) calendar days have elapsed from 
the time HUD shall have received the 
applicant’s request for the release of 
such funds and the certification per- 
taining thereto or the time specified in 
the notice published pursuant to 
§ 58.30(a), whichever shall be the later 
time. Applicants shall not commit any 
funds which are the subject of any re- 
quest for the release of funds to any 
project rior to HUD’s approval of such 
request. Any person or agency, includ- 
ing HUD, may object to an applicant’s 
request for the release of funds and 
the certification pertaining thereto, 
but HUD will consider such objections 
only if the conditions and procedures 
set forth in this section are satisfied. 
HUD can refuse the request and certi- 
fication on any grounds set forth in 
paragraph (b) or (e) of this section. 
Any decision by HUD approving or dis- 
approving the request for the release 
of funds and the certification pertain- 
ing thereto shall be final. 
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(a) Time for objecting. HUD must re- 
ceive objections within fifteen (15) 
days from the time HUD shall have re- 
ceived the applicant’s request for the 
release of funds and the certification 
pertaining thereto, or the time speci- 
fied in the notice published pursuant 
to §58.30(a), whichever shall be the 
later time. 

(b) Permissible bases. (1) That the 
certification was not, in fact, executed 
by the certifying officer of the appli- 
cant; 

(2) That the applicant has failed to 
make one of the two level of clearance 
findings pursuant to §58.15(d), or to 
make the decision required by 
§ 58.19(b), for the project, as applica- 
ble; 

(3) That with regard to a project for 
which the level of clerance finding in 
§ 58.15(d)(1) was made, the applicant 
has omitted one or more of the steps 
set forth at: §58.15(a); §58.15(b); 
§ 58.15(c)(1); § 58.15(c)(2); § 58.16(a); or 
§ 58.16(b); 

(4) That with regard to a project for 
which the level of clearance finding in 
§ 58.15(d)(2) was made, the applicant 
has omitted one or more of the steps 
set forth at: §58.17(a); §58.17(b); 
§ 58.17(c) only if applicant has decided 
to conduct a public hearing as a part 
of its environmental review of the 
project; § 58.17(e); or § 58.17(f); 

(5) That with respect to a property 
listed on the National Register of His- 
toric Places, or found to be eligible by 
the Secretary of the Interior pursuant 
to 36 CFR Part 800 for inclusion in 
such Register, and which is affected 
by the project, no opportunity was 
given to the Advisory Council on His- 
toric Preservation or its Executive Di- 
rector to review the effect of the proj- 
ect on the property in accordance with 
the procedures set forth at 36 CFR 
Part 800; or, 

(6) That with respect to a project for 
which the applicant has decided that 
§58.19(b) applies, the applicant has 
failed to include in the environmental 
review record the written decision re- 
quired pursuant to §58.19(b) or that 
the applicant’s decision is not support- 
ed by facts specified by the objecting 
party; 
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(7) That another Federal agency has 
submitted a written finding to HUD 
that an applicant’s project is unsatis- 
factory from the standpoint of public 
health or welfare or environmental 
quality. This finding shail set forth at 
least the following: 

(i) The Federal agency basis for stat- 
ing that the applicant’s project will 
have potentially adverse environmen- 
tal impacts which would cause the vio- 
lation of national environmental 
standards or policies of would be of 
such a severity, geographical scope, 
duration, or importance as precedent 
as to warrant HUD's disapproving the 
release of funds and the certification 
pertaining thereto; 

(ii) The Federal agency’s consulta- 
tions with the applicant and the basis 
for failure to reach a satisfactory 
agreement; 

(iii) Factual evidence that the proj- 
ect is environmentally unsound; 

(iv) Recommendations for mitiga- 
tion, alternatives, or other courses of 
action needed to make the project en- 
vironmentally acceptable. 

(c) Public and agency objections. 
The only bases upon which HUD will 
consider the objection of any person 
or agency to the certification of an ap- 
plicant, or to the approval by HUD of 
such certification, are set forth at 
§ 58.31 (b) and (e). Other objections 
will not be considered by HUD; but 
may be addressed to the applicant, 
and the certifying officer of the appli- 
cant. 

(d) Procedure. A person or agency 
objecting to an applicant’s request for 
the release of funds and the certifica- 
tion pertaining thereto shall: 

(1) Submit such objection in writing, 
to the HUD officer authorized to re- 
ceive the application of the applicant; 

(2) Specify the name, address, and 
telephone number of the person or 
agency submitting the objection, and 
be signed by the rerson or authorized 
official of the agency; 

(3) Be dated when signed; 

(4) Specify the bases for objection, 
and the facts or legal authority relied 
upon in support of the objection: 


(5) Indicate that a copy of the objec- 
tions has been mailed or delivered to 
the chief executive officer of the ap- 
plicant. 

(e) HUD-initiated objections. HUD 
may object to an applicant’s request 
for release of funds and the certifica- 
tion pertaining thereto and may disap- 
prove such request upon any of the 
following bases: 

(1) Those listed in § 58.31(b); 

(2) That the environmental review 
process is defective; 

(3) That the project is environmen- 
tally unsound; 

(4) That the applicant has not miti- 
gated or corrected the procedural or 
environmental quality defects identi- 
fied by HUD in accordance with 
§ 58.27. 


§ 58.32 Effect of approval of certification. 


(a) NEPA responsibilities of HUD. 
The approval by HUD of the certifica- 
tion of an applicant is deemed to satis- 
fy the responsibilities of the Secretary 
under NEPA insofar as those responsi- 
bilities relate to the applicant and re- 
leases of funds under Title I for pro- 
jects which are covered by such certifi- 
cation. 

(b) Public and agency redress. Per- 
sons and agencies seeking redress in 
relation to environmental assessments 
covered by an approved certification 
shall deal with the applicant and not 
with HUD. It shall be the policy of 
HUD, following the approval of a cer- 
tification, not to respond to inquires 
and complaints seeking such redress, 
and only to refer such inquiries and 
complaints to the applicant and the 
certifying officer of the applicant. 

ther remedies for noncompliance, in 
addition to those stated in this part, 
are set forth at 24 CFR 570.913. 


(Sec. 7(d), Department of HUD Act (42 
U.S.C. 3535(d)).) 


Issued at Washington, D.C., on Sep- 
tember 8, 1978. 


PATRICIA ROBERTS HARRIS, 


Secretary of Housing and 
Urban Development. 


{FR Doc. 78-26290 Filed 9-18-78; 8:45 am] 
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